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OVERVIEW OF PUBLIC ACCESS FILES (PAF)

Importance of Maintaining Public Access Files: The PAF demonstrates an employer’s
compliance with wage and notice requirements and must be available for inspection within one
day of filing a Labor Condition Application (LCA) used to support an H-1B, H-1B1 or E-3 petition.
With an increase in DOL audits and USCIS site visits, compliance with PAF regulations is critical to
avoid fines and penalties.

THE PAF MUST CONTAIN THE FOLLOWING DOCUMENTS:
O Signed ETA Form 9035 Labor Condition Application
(O ETA Form 9035 Cover Page Instructions

O Notice of Filing Confirmation (showing the employer has complied with the LCA
notice requirement)

O Prevailing Wage Documentation
(O Actual Wage Statement
(O Summary of Benefits

O Summary of Corporate Change (if there is a qualifying corporate change during the
employment, please contact your Meltzer Hellrung attorney)

O Additional Attestations and Documentation for “Dependent Employer” and
“Willful Violators”

Prevailing Wage: The prevailing wage for a position is determined by the job category and the
minimum education and experience requirements for the position, as well as the average wage
for similarly employed workers in the same geographic area. The prevailing wage rate can be
established by a wage survey, typically the Bureau of Labor Statistics Occupational Employment
Statistics Survey (OES) data, available through the Department of Labor’s website, or an
independent wage data source.

Employers are required to pay the foreign national employee a guaranteed base salary at
or above the prevailing wage listed on the LCA from the first date of employment in H-1B,
H-1B1 or E-3 status. If an employer fails to pay the worker the prevailing wage or higher, it can
face a monetary fine per violation, liability to pay back-wages, and possible debarment from
using the program.

Actual Wage and Benefits Summary: Employers are required to offer the same salary and
benefits to foreign workers as those offered to U.S. workers in the same or similar positions.
The PAF must contain a statement explaining the methodology for determining wages for the
foreign employee and similarly employed U.S. workers, and a summary of the benefits offered
to U.S. workers in the same or similar positions.

Declaration of Posting: The employer must give notice of the filing of the LCA to others
employed in similar positions and working at the same work location as the H-1B, H-1B1 or
E-3 employee. This requirement can be met by physically posting the Notice of Filing in two
conspicuous locations, such as the lunchroom or employee notice board, for 10 consecutive
calendar days.
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Alternatively, notice may be provided to other employees with an electronic posting on the
employer’s intranet for a period of 10 calendar days, or by an email sent to all employees at the
physical worksite listed on the LCA who work in the same or similar position.

If the employee is being placed at a third-party worksite, the notice of filing must be provided to
similarly employed workers at all worksites, whether the worksite is an employer location or an
end-client location. The notice requirement is not waived because a third-party client refuses to
allow the posting. Please reach out to your Meltzer Hellrung attorney to discuss how to respond if
a client refuses to allow physical posting of the Notice of Filing.

Document Retention: The PAF must be kept for one year beyond the expiration date of the LCA.
If no foreign national was employed under the LCA, the PAF documentation must be kept for one
year from the expiration of the LCA, or for one year from the withdrawal of the LCA.

The electronic PAF will be stored by Meltzer Hellrung in a shared Box folder that can be
accessed by your designated representatives handling immigration matters. Meltzer Hellrung
will periodically review your PAF files and remove any outside the regulatory retention period.
In the event of an audit or request by the public to view the public access file, your Meltzer
Hellrung attorney should be notified immediately.

Audits and Penalties: Any member of the public may ask to review the PAF. Department of Labor
investigators may also request to view PAFs in the course of an audit.

The employer should be prepared to produce the PAF within one business day of receiving an
audit notice of inspection request.

Corporate Change: If the employer undergoes a merger, acquisition, or other corporate change
resulting in the foreign national employee being moved to a different payroll, the new entity
must document the corporate change and execute a sworn statement that it will serve as the
successor-in-interest accepting all liabilities of the predecessor entity.

H-1B Dependent Employers: An employer is considered “H-1B Dependent” if it meets the
following criteria:

# OF FULL-TIME EMPLOYEES # OF H-1B NONIMMIGRANT EMPLOYEES
(including U.S.-based foreign workers)

1to 25 8 or more

26 to 50 13 or more

51 or more 15% or more of workforce

H-1B dependent employers are required to comply with additional attestations set by
Department of Labor regulations. If you are an H-1B dependent employer or are on the verge of
becoming H-1B dependent, please contact your Meltzer Hellrung attorney to discuss additional
documentation that may be required in the PAF.
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ASSEMBLING THE PUBLIC ACCESS FILE

@ Meltzer Hellrung will prepare and upload the following ﬁ
documents to the your shared Box folder on the day the
LCA is filed:

(O Copy of the pending LCA

(O Prevailing Wage Documentation

(O Actual Wage Statement

(O Summary of Benefits

Q Summary of Corporate Change, if any

O Additional Attestations and Documentation for “Dependent Employer” and
“Willful Violators,” if applicable

A
@ Employer posts the Notice of Filing at the worksite %J

Meltzer Hellrung will email a copy of the Notice of Filing to your designated
representative. The designated representative must post the Notice of Filing physically
or electronically to all employees in the same or similar positions. To post the Notice of
Filing physically, print two copies of the Notice of Filing and post in two location at each
work location listed on the LCA. The Notice of Filing must be posted on or within 30
days before the LCA is filed. To comply with this requirement, please post the Notice of
Posting on the same day the notice is emailed by Meltzer Hellrung.

The Notice of Filing must remain posted for 10 consecutive calendar days in two
locations that are readily accessible to all employees, for example the lunchroom,
conference rooms, bulletin boards, etc. Alternatively, the designated representative can
post the Notice of Filing electronically by cutting and pasting the text of the Notice of
Filing into a post on the company intranet or in a one-time email to employees in the
same or similar positions working at the physical worksite listed on the LCA. If the Notice
of Filing is posted on the company intranet site, it must remain available for viewing for
10 consecutive calendar days.

@ Meltzer Hellrung will send the designated representative the i
certified LCA for digital signature via Hellosign =4
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@ After the Notice of Filing has been posted for 10 calendar l)
days, Meltzer Hellrung will send an email to the designated ’
representative with a link to complete the Notice of Filing
Confirmation

The designated representative should follow the link to the Hellosign Notice of
Filing Confirmation document and complete information confirming where and
when the Notice of Filing was posted.

@ Meltzer Hellrung will include the signed LCA and completed [IE':||
Notice of Filing Confirmation in your shared Box Folder to
complete the PAF

@ The employer must provide a copy of the LCA to the H-1B ﬂ
employee no later than the date he/she reports to work with

the employer
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