
CHALLENGING
IMMIGRATION PROBLEMS
IN FEDERAL COURT

When and how to pursue litigation
July 26, 2023



INTRODUCTION

2



MELTZER HELLRUNG  I M M I G R A T I O N  S O L U T I O N S

INTRODUCTION

• Founded in 2014, Meltzer Hellrung leverages technology, a service-
oriented mindset, and a compassionate approach to assist high-
growth corporations in scaling their immigration programs, 
increasing their access to talent, and expanding operations into new 
markets. 

• 200+ corporate clients w/3000+ matters handled per year –  
venture-backed, high-growth unicorns in EdTech, FinTech, SaaS, and 
Logistics and Fortune 500 companies in insurance, transportation, 
and manufacturing. 

• Recognized in 2020 and 2021 Inc. 5000 Fastest-Growing U.S. 
Companies.

3



4



MELTZER HELLRUNG  I M M I G R A T I O N  S O L U T I O N S

VOYAGER®

• Voyager is an immigration program management software platform 
that is designed to provide a seamless immigration experience for 
employers and employees. 

• The Voyager proprietary platform was created for our clients and 
their employees and is used by our exceptionally skilled attorneys, 
paralegals, and legal assistants to fulfill our mission of improving the 
immigration experience. 

• Voyager was created to drive efficiency, transparency, and 
information accessibility throughout the immigration process.
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VOYAGER® (continued)

• Our all-inclusive platform provides:

– Transparency throughout all immigration processes

– Efficient workflows that will save the user time

– Lifetime information and data storage

– Intuitive user experience for employers and employees

– Comprehensive Knowledge Center

Learn more about Voyager at meltzerhellrung.com/voyager
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VOYAGER® PROGRAM DASHBOARD
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PRESENTERS
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MATTHEW HELLRUNG
Co-Founder and Managing Partner 

Specializes in scaling immigration 
programs for high-growth clients via 
immigration policy creation and 

stakeholder training. 

MATTHEW MELTZER 
Co-Founder and Managing Partner 

Specializes in assisting foreign companies 
to enter the U.S. market and building 
custom solutions for entrepreneurial and 

high net-worth clients. 
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AGENDA

● When to sue the Federal Government
● How a lawsuit works
● Deep dive on denials and your options
● Deep dive on slow/stuck cases
● How we help
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WHEN TO CONSIDER A FEDERAL LAWSUIT

● Unreasonable denials at USCIS
● Unreasonably long processing times, even if the case is not outside 

normal processing time
● USCIS petitions that are outside normal processing times but 

nothing seems to move the agency to action
● Long processing with Department of State for visas
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FREQUENTLY ASKED QUESTIONS ON RISKS

● Will the agency retaliate against my company or employee?
o No. Our experience is that once the government knows you are willing to 

litigate that you are more likely to be treated deferentially. Retaliation is 
also something a federal judge would see and not look kindly on. 
Remember we are no longer working with the agency out of sight of others.

● Will my lawsuit be visible to the public?
o Yes, the name of the parties on the lawsuit are public. The information in the 

lawsuit, including the filed complaint, is shielded from public view.
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HOW A FEDERAL LAWSUIT WORKS
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● Two major kinds of lawsuits
o Administrative Procedure Act – claiming that the agency’s action is 

arbitrary and capricious
o Mandamus – claiming the agency owes you some sort of action but 

has not delivered

● Where to sue
o Federal court only, never in state court
o Venue options

▪ Where the company / individual is located
▪ Where the agency is headquartered
▪ Where the action of the agency is actually occurring, e.g. USCIS service center
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HOW A FEDERAL LAWSUIT WORKS, CONTINUED

• Who can bring the lawsuit?
o Generally, it is the person or entity that applied for the immigration benefit.

▪ An affected person who did not file the application may be able to file in some limited 
circumstances

o The fees can be paid by anyone

• Who is involved from the government?
o Shift from direct engagement with an agency to interaction with the local US 

Attorney’s office where lawsuit is filed
o US Attorney’s offices are primarily the prosecutors who handle federal crimes. 

They also handle civil matters as they arise 
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WHY IT IS BENEFICIAL TO WORK WITH A US ATTORNEY

• Larger offices may have an attorney(s) dedicated to immigration matters, smaller 
offices may not

• US attorneys have a busy docket and want to clear anything they can

• The agencies are extremely reluctant to create bad precedents for themselves and 
also want to clear cases they are fearful may create bad precedents for them

o There are shockingly few immigration decisions on business immigration issues

• The US attorney has a personal reputation and does not want to defend cases 
he/she thinks are poorly handled. The US attorney can advocate to the agency for 
action

• The US attorney is a third party to the agency and does not have any emotional 
investment in believing in the agency is correct. The US attorney can call a spade a 
spade and work within the government on behalf of a sympathetic plaintiff
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LAWSUIT TIMELINE

Step 1: File complaint with Federal court

Step 2: Serve the complaint on the responsible attorneys and parties 
to the lawsuit. This is typically done 1-2 business days after filing the 
complaint

Step 3: US Attorney has 60 days to respond in some fashion to the 
lawsuit

• Ideally the US attorney takes some action to make the lawsuit go away before 
that timeline 

• The US attorney may ask for an extension

• The US attorney may file a motion to dismiss

• The agency may take action to pause the litigation, like issuing a new RFE
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DENIALS – OPTIONS TO CONSIDER

• After an unreasonable denial with USCIS a company / individual may have 
several options to consider:

1. Refiling the petition 
• Beneficial if a change can be made and premium processing is available

2. File at Motion to Reopen or Motion to Reconsider
• Asking the USCIS officer to review the decision based on new evidence or additional legal 

arguments
• No set timeline

3. File an appeal with Administrative Appeals Office
• Asking the USCIS internal administrative court to review the decision
• Six-month timeline
• Low likelihood of success

4. Federal lawsuit
• Ideally you have an outcome in 60 days

24



25

WHAT KINDS OF 
PETITIONS MAY BE 
SUBJECT TO A 
LAWSUIT



MELTZER HELLRUNG  I M M I G R A T I O N  S O L U T I O N S

WHAT KINDS OF PETITIONS MAY BE SUBJECT TO A LAWSUIT

• Most application denials can be challenged in federal court

• The following kinds of applications may not be able to be challenged 
in court:

o USCIS denials of adjustment of status applications
o USCIS denials of citizenship applications
o Department of State visa denials
o USCIS denial to change or extension of status where the underlying category 

was approved
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APPROACHING CASES WITH LITIGATION IN MIND

• We cannot add new evidence at the time of filing a lawsuit

• All desired evidence need to be in the petition

• Any weaknesses regarding soc codes, job duties, etc. need to be 
ironed out prior to submitting an application

• Understanding timelines when cases start, especially with delay 
cases

o Factoring litigation costs into initial assessments and timelines

o Filing as soon as possible when particular benchmarks are hit
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EXAMPLE OF CHALLENGING A DENIED PETITION

• Client with hardware business submitted an H-1B cap petition for a 
hardware engineer

• The employee had a degree in electrical engineering

• The petition was denied on the basis of specialty occupation

• Could not refile the petition based on H-1B cap timeline

• We filed a lawsuit challenging the denial as arbitrary and capricious

• The agency did not fight us and approved the petition about 50 days 
later. We agreed to close the matter
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REASONS TO LITIGATE BASED ON PROCESSING TIME

• The processing times themselves are unreasonable and the client 
needs an outcome sooner

o AOS processing times for EAD’s are currently in excess of 11 months at several 
service centers

• The case is outside normal processing times and USCIS shows no 
indication of taking actions

• Processing time at consulate/embassy is unreasonable
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OUTSIDE THE BOX SITUATIONS

• H-4 Denial – Nunc pro tunc
o H-4 spouse who failed to check I-94 expiration when entering the US and was 

inadvertently out of status. USCIS denied H-4 extension and she would have 
been subject to 10-year bar.

o We filed a lawsuit saying USCIS did not explain basis for nunc pro tunc denial 
just hoping for sympathy, which did indeed happen. H-4 was approved.

• H-1B cap case error
o Client filed H-1B cap case and made an error by not signing a form. Petition 

arrived on April 1st at USCIS, but was not returned by USCIS until July 15th, 
after cap period closed. We litigated saying the failure to return the case in a 
timely fashion was unreasonable and the petition should still be considered. It 
was.
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HOW WE CHARGE FOR LITIGATION

• As with our other matters we charge on a flat fee for filing a 
complaint

o This can be cheaper than refiling a petition with premium processing at USCIS

• Our fee includes all efforts to bring the case to a resolution within 
the 60-day period (or longer if the US Attorney asks for an 
extension)

• We will charge additional fees if we need to continue the litigation, 
such as responding to a motion to dismiss or responding to a new 
RFE
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VOYAGER
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VOYAGER
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VOYAGER
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VOYAGER
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VOYAGER
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VOYAGER
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VOYAGER
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VOYAGER
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VOYAGER
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QUESTIONS?

MATTHEW HELLRUNG
Co-Founder and Managing Partner 

 mhellrung@meltzerhellrung.com

MATTHEW MELTZER
Co-Founder and Managing Partner 

 mmeltzer@meltzerhellrung.com

Meltzer Hellrung

Follow us on:
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